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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2003AP1806
(L.C. No. 2002CV9109)

STATE OF W SCONSI N ) I N SUPREME COURT

Metropolitan Ventures, LLC, a Wsconsin limted
[iability conpany,

Plaintiff-Appellant, FI LED
V. FEB 21, 2007
CEA Associates, a Wsconsin limted A John Voel ker
partnership, Elizabeth Levins, and Margaret Acting Ogﬁéﬁf”me“
Reuss, as Trustee of the Henry S. Reuss Trust,
Def endant s- Respondent s- Peti ti oners.
MOTI ONS for reconsideration. Motions denied.
11 PER CURI AM GEA Associates, et al. (CEA), the

def endant s-respondent s-petitioners, nove the court to reconsider
its decision in the above captioned case. Met ropol i tan
Ventures, LLC (Metropolitan), the plaintiff-appellant, noves the
court to clarify its decision in this case, a request we
construe to be a notion for reconsideration pursuant to
Ws. Stat. § 809. 64.

12 W deny the notions for reconsideration of GEA and

Met ropol i tan



No. 2003AP1806

13 However, we do clarify our opinion to decide issues
raised by the parties Dbut not decided by the court.

Accordingly, we anmend footnote 7 to read as foll ows:

Metropolitan originally filed clains against CGEA
for breach of contract, breach of inplied duty of good
faith, intentional interference with contract, breach
of fiduciary duty, negligence, and conversion. The
trial court dismssed the clains against GEA for
breach of contract, breach of fiduciary duty, and
conversion. W note that the court of appeals did not
review the dismssal of Mtropolitan's breach of
fiduciary duty and conversion clains. See generally
Metropolitan Ventures v. GEA Assocs., 2004 W App 189,
276 Ws. 2d 625, 688 N W2d 722. W affirmthe tria
court's dism ssal of these two clains.

Metropolitan bases its clains for fiduciary duty
and conversion on the novel theory that "Levins was an
escrow depository for the assignnents executed and

delivered to her by CGEA's limted partners.”
Metropolitan argues that, in her role as an "escrow
depository,” Levins breached her fiduciary duty to

Metropolitan, resulting in the conversion of property
that was rightfully Metropolitan's under the terns of

the Assignnent Agreenents. Whet her the Assignnent
Agreenents created an escrow and established Levins as
the escrow depository are issues of contract
interpretation subject to de novo review. Jones V.

Jenkins, 88 Ws. 2d 712, 722, 277 N.W2d 815 (1979).

The text of the Assignnent Agreenents do not
explicitly provide for the creation of an escrow.
Metropolitan asserts that the creation of an escrow
may be inplied fromthe ternms of a contract, but fails
to cite any cases that so hold. Suffice to say, under
the terns of these agreenents, an escrow was not
creat ed. We conclude infra, 91Y34-45, that GEA and
Levins were bound by a duty to exercise good faith in
their dealings with Metropolitan. However, we decline
to conclude that Levins was an escrow depository
possessing the even nore stringent duty of a fiduciary
to Metropolitan.
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14 JON P. WLCOX, J., did not participate.
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15 SHI RLEY S. ABRAHAMSON, C. J. (di ssenting). | would
remand this matter to the court of appeals for further briefing

and deci si on.
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